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REPORT ON CAPITAL PUNISHMENT, 



MADE TO THE MAINE LEGISLATURE IN 1836. 



~' The Joiat Select Committee to whom was referrdR the 

proceedings of the last legislative session, relative to the pun- 
ishment of death, together with sundry petitions in favor of 
the abolition of the same, have had the whole subject under 
consideration, and ask leave to report: 

That, having given to the subject all that deliberative atten- 
tion which the time and circumstances would permit, your 
Committee have agreed that in their opinion the punishrilent 
of death ought to be abolished, and that public sentiment de- 
mands the adoption of the measure. Considering the able 
Report of the Committee of the last Jjegislature on the ques- 
tion now under consideration, your Committee have not 
thought proper to reiterate the same train of arguments, espe- 
cially those relating to the Mosaic Law contained therein; nor 
can they perceive why the legislator should be influenced by 
those laws any more than by those of Greece or Rome, aside 
from their wisdom and justice. If it should be found, there- 
fore, that there are arguments not contained in this report, 
"^ their omission will not be taken as evidence that the Com- 

mittee did not attach importance to them. They have la- 
bored more to illustrate the principles on which legislative 
proceedings should be predicated in relation to crime, the prin- 
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ciples of justice and natural rights together with the expe- 
diency of the measure, than to give voluminous details of ar- 
guments having one common object. They have therefore 
taken a somewhat different view of the subject from the former 
Committee. And, in doing this, they are gratified in being^ 
able to state that gentlemen of talents and worth have essen- 
tially aided in the accumulation of facts to illustrate and sub- 
stantiate, even in prejudiced minds, the correctness of the 
positions which they have thought proper to assume in this 
report. In discharging this duty, they are not conscious of 
being actuated by prejudice, a false delicacy towards crimi- 
nals, or any considerations other than the public good. 

It is necessary to the general interest, to the perpetuity of 
indivic^ial and public liberty, that we should recur occasion- 
ally to first principles; that we should scrutinize the acts of 
government, in order to determine whether it has kept within 
the sphere of its legitimate or constitutional powers. If it is 
found to have encroached upon the rights of citizens, and io 
have been in the practice of meting out cruelty and oppression 
under the imposing name of necessity, no matter if sanctioned 
by a^J nations upon the face of the earthy by past ages, by 
its great antiquity; for, as precedent cannot confer the right, 
it ought to be visited by the hand of reform. If the inviola- 
bility of human life was not recognised in the early period of 
the world, after the wickedness of man had perverted his way 
upon the earth, and in the dark and barbarous ages; if, in 
consequence, oceans of blood have been made to flow, while 
inglorious ambition, ignorance, superstition, and bigotry 
consigned their victims to the most unfeeling and heart-rend- 
ing cruelties which the ingenuity of man could invent; to the 
violent sufferings of maiming, the rending asunder of limbs, 
the rack, the torture, the gibbet, the stake, and the halter; if 
it be a relic of those times when the despotic will of tyrants 
and conquerors enriched the soil of empires with the blood 
of human victims, sometimes innocent, and for the small- 
est, as well as the more aggravated offences; surely we, who 
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profess so much abhorrence of the tragic scenes of those times, 
who profess to be guided by the greater light of modern intel- 
ligence and the immutable principles of rights and, above 
all, by the pure and benign principles promulgated by the 
world's great Lawgiver and Benefactor, ought to pause and 
reflect whether we can, consistently with the spirit of our free 
institutions, with the improvements of the age in moral re- 
form, continue a practice so demoralizing in its tendency, and 
so abhorrent to the feelings of humanity, against the strong 
and decided opinions of a large, very respectable, and discreet 
portion of the people, as the punishment of death ; and-^ 
whether it is not in our power to so elevafe the character of ; 
our people, and to throw around human life a sacredness 
which will secure its invioiibility to a greater extent th an cai 
possibly be done by the sanguinary punishment of death. 

To adopt such measures as are best calculated to promote 
the greatest good, to ensure the tranquillity, happiness, aiid 
prosperity of the people, is the legitinaate object of our assem- 
blage. To depart from this is to betray the trust confided to 
us by our constituents, and prove our unworthiness to serve 

them. 

The measure prayed for by your petitioners and memorial- 
ists is the abolition of the punishment of death for treason, 
murder, arson, and accessaries thereto before the fact; these 
being the only crimes punishable, by our statute laws, with . 
death. As treason against the State will not be Ukely to be 
committed without at the same time committing this offence 
against tiie United States, and be liable to be punished by the 
laws of the latter, it is practically a nominal oflfence, so that 
virtually the petitioners ask for the abolition of the punish- 
ment of death for the crimes of murder and arson. 

Your Qommittee are strongly impressed wi(h the importance 
of adopting this change in our criminal code, on the ground 
of its justness as well as its expediency; and, in giving their 
views, will commence with a few postulates, or what they 
deem self-evident truths. 
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6 Report on Capital Punishment 

1 . All men are born equally free and independent, and are 
endowed by their Creator with certain inalienable rights^ 
among which is that of life.* 

2. All power is inherent in the people.f 

3. Government is instituted by their authority, and acquires 
rights, only so far as they are surrendered by the people, the 
legitimate end of which is the greater security of the natural 
rights of those for whom it is instituted, and is in its nature a 
^^ quid pro quoy^^ or an equivalent for those surrendered. 

4. A natural right cannot be transferred or given up, for 
which, in the nature of things, no equivalent can be ren- 
dered. 

6. It therefore necessarily follows, that government is a del- 
egated trust, founded in compact, and must possess limited 
powers; that the assumption of unlimited or abselute powers 
is an usurpation of the rights of the people not delegated ; that 
acts founded on such an assumption of power cannot be legal- 
ly or morally binding on the citizen, the exercise of which is 
tyranny ; and that, as no adequate consideration can be given 
in exchange for the inestimable privilege, the enjoyment of 
life, no man has the right to dispose of it, either according to 
the. whims, caprice, or opinions of himself or others. 

6. Right and obligation are correlative. Neither govern- 
ment nor a citizen can possess civil rights without having 
imposed on them corresponding obligations. Each severally 
is not only under obligation to respect the rights of the other^ 
but to defend them when invaded. To preserve a just 
balance between these, so that one shall not encroach upon 
the other, and to ensure their respect in tranquillity and 
peace, constitute the most important business of government. 

Human life, therefore, can be taken only by virtue of this 
obligation, which makes it imperative on the government 
to preserve its own existence and just rights, and those of 



* Declaration of Independence. 

t Constitution of Maine, Art. 1, sec. 2. 
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each individual member of it unimpaired, however poor .or 
humble in life. 

If these premises be correct, government, as well as indivi- 
duals, have the right of self-defence, and, to do this, if an 
absolute necessity shall exist, to take the life of the aggressor. 
But, without such necessity^ no power on earth can of right 
take it. Now, if it can be shown that the destruction of life 
is absolutely necessary to protect the State or the citizens 
against foreign or domestic aggressions, it is both lawful and 
right ; it is then not a matter of mere choice or expediency^ 
because the first law of nature, self-preservation, imposes the 
necessity. But if, on the other hand, it can be shown that in 
a civilized, intelligent, and moral community like our own, 
' no such necessity exists, then it must be conceded that to 
inflict the punishment of death is not only unlawful and 
impolitic, but unjust and cruel. In determining this, we 
^^-'inust not barely consider whether crimes, of an aggravated 
j| nature are committed or not, but we must take into consideration 

\ < the nature and constitution of man, the means best calculated 
I to control his actions in conformity to the rules of society, the 
I proper ends of punishments, and the practical experience of 

( .^past times. 

Although men are born equally free and independent, so 
far as their natural rights are concerned, and in our Govern- 
ment have no prerogatives or exclusive privileges, (unless 
they may be found in the numerous monopolies which hang 
like a vampire upon the Republic, and may be descendible^ 
as property, from father to son,) yet there is a difference in 
their physical organization and susceptibility to intellectual 
and moral attainments. The object is not, however, to enter 
into a consideration of the truth or falsity of metaphysical 
abstractions and speculations ; to speak of the absurdities and 
incongruities, or of the truth and consonance, of any system 
of phylosophy, whether of Bacon, of Locke, or of Gall and 
Spurzheim, but to speak of the nature of man in general, and 
his susceptibility to intellectual and moral culture, though he 
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Ynay have been nursed in the lap of venaUty, and reared in 
the commission of crime. 

It will be sufficient for our present purpose to observe, that 
all the animal propensities and manifestations of mind depend 
upon organization ; that every animal function, aini every 
faculty of the mind, has its own appropriate and peculiar 
organ, which is somewhat differently developed, and may also 
possess different degrees of energy or activity, in different indi- 
viduals ; and that all men are naturally iDfluenced -either by a 
preponderance of their intellectual and moral faculties, or of 
their animal propensities, except where they are so equally 
balanced as that there is no decided predominance on either 
side. No attentive observer of the conduct of men can have 
failed to have perceived this difference, founded as it is in 
nature, though he may not have attributed it to the same cause. 
This natural difference is the basis of a division of men into 

« 

three classes. 

The first class embraces all those who have a decided pre- 
dominance of intellect and moral feeling. In these the ani- 
mal propensities are proportionately weak, but sufficiently 
strong for their legitimate ends, the preservation of the indivi- 
dual and the propagation of the species. The inferior ten- 
dencies of these, though sometimes strong and vigorous, can 
never gain that ascendency over the higher and nobler faculties 
of the mind so as to impel them to the commission of crimes. 
Endowed with quick moral perceptions, commanding intel- 
lect, and a natural aversion to crime, they instinctively shrink 
from its commission, and it becomes morally impossible. 
Thus, having the law written in their hearts, they are a law 
unto themselves. Actuated by high-minded and honorable 
motives in their intercourse among men, the Government nor 
individuals have nothing to fear, from low, grovelling eelfish- 
ness, or unlawful acts of violence from them. To engage in 
active benevolence, to disseminate intelligence and virtue 
throughout the world, and make men wiser and better, is to 
them enjoyment ] it is satisfaction and peace. 
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The second class includes a larger portion of mankind. 
In them the animal propensities are generally stronger, and 
always so far counterbalance the intellect and moral feeling, 
that there is no very decided predominance on either side. 
Hence they are vacillating and unstable, because influenced 
by transient and external causes. Education and moral cul- 
ture bias them on the side of virtue and respectability; and 
such; by a frequent recurrence to the principles of religion 
and virtue, under the influence of good examples, continue 
good citizens. Reverses of fortune often prove fatal to their 
virtue. But when born in the less fortunate conditions of 
life, uneducated, neglected, and exposed to the numerous de- 
ceitful allurements from the path of rectitude, to the influence 
of vicious practices, they, in turn, become vicious and often 
criminal. Selfish and self-indulging, they become sensual 
and profligate. To reform such, the external causes of vice 
must be withdrawn, in order to remove those morbid passions, 
lusts, and appetites acquired by habitual abuses or criminal 
indulgence of the natural ; or so continually counteracted by 
the influence of good advice and example, as at length, *by 
giving tone to the intellectual and moral faculties, to change 
their habits, and, ultimately, morbid appetites. 

The third class are those for whom criminal legislation is 
mainly intended. In the words of a late writer,* they are 
^^ those whose animal appetites or propensities are so power- 
ful as to overbalance the restraining force of their moral and 
intellectual faculties, and, like thorns, choke any good seed 
sown in them. Beings of this constitution of nynd are un- 
der the dominion of strong lusts, violent passions, and intense 
selfishness. Their impressions of moral duty are so weak as 
to oflfer no restraint to the gratification of their selfishness, at 
any cost of property, limb, or life, to those, no matter how 
unofiending, who stand in their way; while in most of them 
a limited intellect has obscure views of the real nature of 

* James Simpson, to whom the committee are indebted for some important 
suggestions. 
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thiogS; confused perceptions of consequences^ overweening con- 
fidence in their own power of concealment^ evasion, and escape, 
total blindness to the guilt of their actions, a fixed rejection in 
their own case of ail idea of retribution: on the contrary, a 
persuasion that all restraint imposed on themselves is the 
unwarrantable act of the strongest; and, finally, the feeblest 
powers of controlling their passions, even when they do see 
the fatal consequences of yielding to their sway. Any better 
endowment of intellect in this class is always perverted to the 
purposes of crime ; hence expert plan-laying thieves, pick- 
pockets, swindlers, and forgers." 

Men with this organization are peculiarly unfortunate, with- 
out any fault of their own. To inflict upon such punish- 
ments which the safety and good of society does not require, 
is to punish them for their misfortunes more than their faults. 

Your Committee are aware that they are treading upon new 
ground in criminal legislation, and that a belief in this three- 
fold distinction has practically had but some slight acknow- 
ledgments of its existence. But they are highly gratified in 
tlie belief that new light has broken in upon the world, and 
is about being brought to the aid of that long since promul- 
gated by the world's great Lawgiver and Benefactor, who left 
us graphic illustrations of similar distinctions of men. And 
until this great truth, founded as it is in nature, and on which 
is stamped the indelible sentiments of the human mind, shall 
be practically acknowledged in criminal legislation, code after 
code, for the protection of society, will be swept away and 
become obsolete among the rubbish which will continue as a 
perpetual memorial of the imperfections of human legislation 
without obtaining the object proposed. 

It is a fundamental error, as will appear from what has 
already been said, that ^- in power to obey the laws there is 
among men no difference of mental constitution; that a good 
roan has wiUed to be virtuous, and a bad man has willed 
to be vicious; and that either might have willed equally 
easy the opposite character ; that it was a mere voluntary 
choice;, that on the one hand filled the prisons with 
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wretches, whom a Howard visited, and that determined^ 
Howard on the other to visit them."* This error has been 
so generally embraced and acted uporf by both people and 
legislators, that neither have been satisfied when an unfortu- 
nate fellow-being has committed depredations upon the right* 
of society, without a visitation upon him of retributive ven-^ 
geance ; and, for a justification, they appeal to the violated 
law, and to that given to the Hebrews by Moses, both of which 
are founded on the principles of the ^Mex talionis," or law 
of revenge, which is, according to the Jewish law, life for 
life, an eye for an eye, and a tooth for a tooth. But a greater 
lawgiver than Moses taught not this doctrine, which is incon- 
dstent with reformation, and the first and eternal principles of 
right. Archbishop Wheatley says, ^^Man has no right to think 
of inflicting vengeance." 

One of the best and most powerful means of guiding men 
in the path of rectitude, and of protecting society from crime, 
is a right system of early education and moral culture, con- 
tinued through a series of years, and such as will not only 
elevate the standard of education, but that of moralty, and 
come within the reach, not merely of a few individuals who 
may have means above the ordinary fortunes of men, but to 
the great mass of the people, both rich and poor — ^to all alike. 
To this important end, the length of our primary schools 
should be increased; and more should be required of instruc- 
tors, not merely prescribed in the Statute-book, but practically 
required. They should be chaste in their conversation and 
general deportment, and of virtuous and elevated sentiments; 
and, at least, of respectable attainments in the branches of 
learning which they are required to teach. While their own 
sentiments are elevated into a purer moral medium, they will 
hardly fail to instil the same into the minds of youth. Thus^ 
knowledge will be increased, the intellectual and moral facul- 
ties strengthened, the animal propensities restrained, and the 

character of the whole pfeople elevated. Then will men value 

- — t _— 

* J. Simpson on Efficient Protection from Crime. 
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character, and shun crime. And, if additional means are found 
necessary to do this, they should not be withheld. 

Laws are enacted not merely as a rule of conduct, but pen- 
alties are annexed as a restraining power. But yet, how pre- 
carious and uncertain is the operation of laws, however just 
and politic, in a community uneducated and destitute of moral 
virtues; more especially when ambitious and unprincipled men 
endeavor, for selfish purposes, to excite popular feeling against 
them! 

Burlemaqui says, ^^ It is not laws and ordinances, but good 
morals, that properly regulate the State. 

'* Cluid leges sine moribus 
Vanae proficiunt." — Horace, 

" Those who have had a bad education," says he, '^ make 
no scruple to violate the best political constitutions,- whereas 
they who have been properly trained up, cheerfully conform 
to all good institutions." * But as some men, from their in- 
nate propensities and neglected education, become dangerous 
to society, necessity requires there should be some eflScient 
mechanical restraint imposed on such. This subject is of great 
magnitude to society, and leads us to consider the ends of 
puifiishments. 

The true design of all penal inflictions is to prevent crime, 
principally by reforming the criminal. There are cases, how- 
ever, in which reformation is out of the question, requiring 
mechanical restraint for the safety of society. These, however, 
will generally be found, it is believed, on close ^examination, 
to be those of insanity , or non compos mc7itiS; in all of which 
the restraint loses both the name and nature of punishment. 

^^ The end of punishment," says Beccaria, ^^ is no other than 
to prevent the criminal from doing further injury to society, 
and to prevent others from committing the like offence." 

'^ The end of all correction," says Seneca, <^is either the 
amendment of wicked men, or to prevent the influence of ill 
example." 

* Principles of Politic Law, vol. ii, p. 145. 
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^*In punishments^" says Grotius^ ^'^we must either haVe the 
good of the criminal in view, or the advantage of him whose 
interest it was that the crime should not have been committed, 
or the good of all indifferently." 

The proper objects of punishments are generally believed 
to be — 

1 . The efficient protection of society from any further injury 
by the criminal. 

2. The influence which the example of punishment affords 
to deter others from the commission of crime. 

3. Reformation of the criminal. 

4. Reparation for the injury done. 

Your Committee cannot admit the right of Government to 
punish a citizen with death, solely for the example it affords 
to others. Protection of society, reformation of the criminal, 
and reparation for the injury done, are the legitimate ends of 
all punishments. But as wicked men, especially the more 
desperate, cannot be reformed without efficiently protecting^ 
fiociety, and affording the influence of example to others, so 
far as the Government can justly furnish it, the third end in 
the enumeration includes the two former^ so that, in the lan- 
guage of the constitution of Ohio, ^Hhe true design of all pun- 
ishments being (is) to reform, not to exterminate mankind."* 
But, «s these are generally believed to be the objects for the 
attainment of which Government has the right to inflict pun- 
ishments, let us examine them separately, in order to deter- 
mine whether the attainment of them necessarily requires the 
punishment of death. 

Of the first, it is only needful to say, that, as society can re- 
ceive sure protection against further injury from the criminal,, 
by so complete mechanical detention of his person, in a re- 
formatory asylum, as to preclude all possibility of escape, no 
Becessity exists for the punishment of death to accomplish this 
first requisite. Experience will commend this assertion to the 
minds of all, without argument. \ 

•Constitution of Ohio, Art 8, Sec. 14. 
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• 

The effect of the second requisite^ the example which tfe 
punishment of death affords to deter wicked men from the 
commission of crime, is very justly doubted, even had the Grov- 
ernment the right to inflict it for such a purpose, which is by 
no means conceded. For, if there be any force in the princi- 
ples of natural right which have been enumerated; if Govern- 
ment be instituted to ensure justice and tranquillity, by what 
right is the life of a citizen taken to afford an example to 
others? It is a war, as has been jusdy said by Beccaria, of a 
whole nation against a citizen whose destruction they consider 
necessary. But where is the right of war to be found? Was 
it surrendered by the terms of the Constitution? It has been 

shown that neither the citizen can surrender, nor the Govern- 
ment acquire, such a right. Is it justice that dictates such ex- 
amples? What! unlawfully punish an unfortunate fellow- 
being to afford an example for the benefit of others! The idea 
is preposterous. The punishment of death, as has been shown, 
is not necessary to secure the person of the criminal ; and, as 
it proposes no good to him, nor restores anything to the injured 
party, it must be justified solely on the ground of example, for 
the exclusive benefit of others. There is manifestly more pro- 
priety in taking the property of one man, without rendering an 
equivalent, for the advantage of another 5 because it is of 

infinitely less value, and the injury may be repaired. ♦But 
pass such a law, and the whole population will throw them- 
selves upon their reserved rights, and resist it at the threshold. 
If the principle be correct, why not punish before crimes have 
been committed at all, in order to prevent their occurrence? 
Will it be said, in answer, that, because no one has forfeitedi 
his rights by the commission of crime, no one can justly be 
made a public example? Neither has the criminal forfeited that 
of life. To publicly execute him, for the benefit of others, in- 
volves precisely the same inconsistency. Men are always com- 
mittihg offences of some kind; and if life may be taken for one 
offence, it may be for another, even the smallest, as was con- 
templated by the sanguinary code of Draco; the expediency 
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of the measure being the only thing to be considered.* But 
there is no such right. It may be supposed to have had 
its origin in savage cruehy, or mistaken views of necessity. 
The practice is one of those little usurpations of government, 
long and silently acquiesced in by the people who suffer 
the injury. What says the great Montesquieu ? ^^ Every pun- 
ishment which does not arise from absolute necessity is ty- 
rannical." And Beccaria has made this more general by 
saying, ^ ^ Every act of authority of one man over another, 
for which there is not an absolute necessity, is tyrannical. "f 
And it is humbly conceived, that the opinion of another 
great philosopher, Seneca, ^^ that the end of all correction is 
either the amendment of wicked men, or to prevent ill 
example," is much more in consonance with the principles 
of natural right, and the just powers of government. He 
makes the amendment of wicked men the first and principal 
object of punishments ; and, by reforming them, takes away 
ill example. There is much more sound, practical wisdom 
in this opinion, than at first appears. But this sanguinary 
practice, as has already been said, were it right, has not the 
effect proposed. Instead of deterring, it prepares wicked 
men for the commission of crime ; and having committed 
one offence, to multiply them in order to escape detection. 
Experience provds that mild, reformatory punishments, pro- 
perly graduated to the nature and aggravation of offences, 
and executed with promptness and certainty^ will have a 
much greater effect lo deter men from the commission of 
crime. By rendering penal inflictions milder, those ferocious 
feelings which barbarous and cruel punishments call into 
action are softened down, and put more under the control 
of reason and reflection. It is true that, at first, men in- 
stinctively shudder at the thought of death ; but when it 
becomes familiar to those whose moral perceptions are feeble, 

— — — 

* In England, at one time, there were a hundred and sixty ofiencea punish- 
able with death. 
t Beccaria on Crimes and Punishments, chap. ii. 
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and whose proclivity to crime is strongs it hardens the heart 
and begets those very feelings which prepare them for its 
commission ; while the spectacle is revolting to those of higher 
moral susceptibilities and of finer feelings. It operates dif- 
ferently upon men differently constituted. It is also true, 
that, by those w^hose intellect and moral feeling predomi- 
nate, ignominious death, by the guillotine, the halter, or 
upon a gibbet, would be considered and felt as one of the 
greatest of calamities ; but it is morally certain that they will 
not incur it. In an absolute and tyrannical government, 
they might, indeed, and probably would, be guilty of heresy 
in the church, or of what in such a government would be 
deemed political offences ; but they will be guilty of crime 
only through absolifte necessity, which is generally considered 
as an absolution of it. 

Their higher moral feeling, and this exemption, have led 
them to judge erroneously and harshly of others less fortu- 
nate than themselves, and to feel towards them the spirit of 
retributive vengeance ; little thinking that sanguinary and 
barbarous punishments have a demoralizing effect, and make 
wicked men more desperate villains. Beccaria, whose views 
were greatly in advance of those of the rest of his country- 
men, and the age in which he lived, says, ^^ The punishment 
of death is pernicious to society, from the example of bar- 
barity it affords. If the passions or the necessities of war have . 
taught men to shed the blood of their fellow-creatures, the 
laws, which are intended to moderate the ferocity of man- 
kind, should not increase it by examples of barbarity, the 
more horrible, as this punishment is usually attended with 
formal pageantry. Is it not absurd that the laws, which de- 
test and punish homicide, should, in order to prevent murder, 
publicly commit murder themselves ?" 

The reverend Mr. Roberts, of Bristol, England, states that 
he conversed with one hundred and sixty-seven convicts 

under sentence of death, and found that one hundred and 

» 

* J. Simpson, on Efficient Protection from Crime. 
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sixty-four of them had witnessed executions. It appears 
by this that all but three had the benefits of this example ! 
What an appalling commentary upon this practice ! But, if 
our philosophy be correct, it is what we ought to expect. 
Men who are guilty of the higher crimes are principally of 
the third class, of narrow intellects, and of feeble moral per- 
ceptions, which are generally made more feeble by habits of 
INTEMPERANCE. ^^ When the last sentence of the law over- 
takes them, clergymen, who have attended them, have de- 
clared, that one of the chief difficulties was to give them the 
idea of guilt, or to bring them to connect the punishment 
they were about to suffer with their crime. "*^ Is it to be 
wondered at, then, that men of this constitution of mind, and 
with the strongest proclivity to crime, should be urged to its 
commission by such sanguinary examples, especially when 
under the influence of intoxicating liquors ? 

^^ In England, for instance, in the time of Blackstone, no 
less than one hundred and sixty different species of crime 
were, by the laws, capital, and liable to be punished with 
death. It is stated on respectable authority that seventy- 
two thousand persons died by the hands of the executioner 
during the reign of Henry VIII, being at the rate of two 
thousand every year. But it does not appear that this im- 
mense loss of life was attended w4th any beneficial effect. 
Crimes continued to be committed ; and the ends of punish- 
ment, whatever may have been the reason of it, were obvi- 
ously not as well secured as they would have been on some 
other system. 't 

There are no practical despisers of death like those who 
touch, and taste, and handle death, by daily committing 
capital ofTences.J This is the effect produced by frequent 
public executions, rendering the destruction of life familiar 
to those on whom they are intended to operate as examples 
of terror. This familiarity takes away the terror, and teaches 
them to place a less value upon human life, and, conse- 

* Simpson, f Prof. Upham's Manual of Peace, p. 235. % Inring's Orations. 
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quently^ diminishes the repugnance they otherwise would 
kave to take it away by acts of personal violence. On these 
persons they have precisely the same effect as the influence 
of bad examples in other things^ and does not even deter 
them from the commission of other capital offences, which 
do not consist in murder, as the following case will show : 

*' An Irishman, found guilty of issuing forged notes, was 
executed, and his body delivered to his family. While his 
widow was lamenting over the corpse, a young man came 
to her to purchase some forged notes. As soon as she knew 
his business, forgetting at once both her grief and the cause 
of it, she raised up the dead body of her husband, and 
pulled from under it a parcel of the very paper for the cir- 
culation of which he had forfeited his life. At that moment 
iain alarm was given of the approach of the police ; and, not 
knowing where else to conceal the notes, she thrust them in 
the mouth of the corpse, and there the officers found them."*^ 

Dymond mentions a similar case. 

Mr. Livingston, in his admirable Introductory Report to 
a system of Penal Laws for the State of Louisiana, treats 
this subject in his usual masterly manner; and to which your 
Committee beg leave to refer. Among the numerous facts 
embodied in his report, he mentions an execution in Lan- 
caster, Pennsylvania, which was followed by an aggravated 
case of murder, on the same day, by a man who went pur- 
posely to witness the execution, and twenty-eight committals 
for divers offences, such as assault and battery, larceny, (fcc; 
while ^* the pickpockets escaped, or the jail would have over- 
flowed, "f 

May we not inquire, what has been the effect of the exam- 
ple afforded by the execution which took place at our capital 
a year ago? Surely, that public example of hanging the crim- 
inal has not prevented hke offences. When has there been 
a year, since we have been a State, in which there have been 



*LaTiog;8tOD^8 Criminal Code, p. 121. f Livin^ton^s Criminal Code. 



To the Maine Legislature, 19 

BO many cases of murder and homicide as during the past?* 
It is not certain that men have been instigated to their com- 
mission by the example; but it is certain that it has not pre- 
vented them. As it is admitted by nearly all, that the exam- 
ple is demoralizing in its tendency, why should \*e refuse to 
learn wisdom by experience? 

That the punishment of death is necessary for the attain- 
ment of the third and fourth requisite, is not pretended; and^ 
as it is impossible to conceive how it can have that effect, we 
may affirm, without fear of contradiction, that it cannot. 

It is obvious to every mind, that hanging a man by the 
neck, burning him at the stake, strangulation in the prison, or 
decapitation, cannot reform him or restore any thing to the 
injured party. What has been said, it is believed, clearly 
proves that no absolute necessity, and consequently no right, 
exists for perpetuating a practice so revolting to the better 
feelings of men; and, could human testimony avail any thing 
in this case, that of the distinguished Franklin, Rush, and 
Bentham might be quoted against it, based upon reason, phi- 
losophy, and the dictates of humanity. 

^Reparation for the injury done is very justly an object of 
punishment, or rather the attainment of which justice de- 
mands. But, as it cannot, in the nature of things, always be 
made, it becomes a secondary consideration. Reformation of 
the criminal is the great object of punishments in general; and 
as we have hospitals for the cure of diseases of the body, so 
we should consider penitentiaries hospitals for the cure of 
moral diseases; and the detention of convicts in the latter 
should, as in the former, be till the malady is cured. Re- 
lapses may, and undoubtedly will, occur; but, in general, 
when the cure is effected, the convict may be safely restored 
to his friends and society. But, to do this, short sentences to 
even a reformatory asylum, and separated from other crimi- 
nals, will not be sufficient. They will be to the convict what 
medicine in the hands of an empyric is to a patient laboring 

* Four cases of murder and homicide have occurred since the execution. 
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under bodily disease. The remedy is good; but, being badly 
administered, the patient is not cured. Desperate villains re- 
quire long moral training, nor should they be restored to soci- 
ety till it can be done with safety; and, when this can be 
done, there is no reason why he should be detained longer, 
unless it be to make restitution for the injury done, by apply- 
ing the proceeds of his labor to extinguish the claims the in- 
jured party may have upon him. Like some diseases of the 
body, there may be some of the mind which will defy all 
moral treatment: such are incurable, and should never be let 
loose upon society. It has already been observed that it is 
believed that such, on a close examination, will be found to 
have lost their moral agency, and, consequently, criminality. 
On these principles the criminal is treated as unfortunate ; 
remedies of a moral nature are applied for his restoration or 
cure; all ideas of retributive vengeance are dismissed from 
our minds ; and, in the place of feelings of revenge and 
alarm, we rejoice that an unfortunate fellow-being may be 
again restored to his family and friends. This is the dictate 
of reason and philosophy; it is humane; it is Christian. But 
for the punishment of the crime of deliberate or wilful mur- 
der, perpetual confinement to hard labor in the State prison 
ought justly to be inflicted; but, even in these cases, moral 
instruction should be connected with the labor required; for, 
although the criminal may be guilty of crimes of great turpi- 
tude, we should not abandon a fellow-being to drag out a 
miserable existence without an effort to reclaim him; for, by 
this measure, all become benefitted who are in any way con- 
nected with him. Reclaim the convict, and you benefit him; 
he will become more obedient, and will sustain better the rela- 
tions between himself and his keepers; he will become more 
industrious, and perform his work better, and hence more pro- 
fitable to the State. While thus the dictates of humanity are 
complied with, the criminal will feel the punishment with 
greater severity, because he will have been made to see the 
nature of the crime for which he has been incarcerated in a 
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prison^ and the justice of which he will also perceive and vol- 
untarily acknowledge, and even express his gratitude for the 
blessings of prison instruction. While the public exhibition of 
such facta will have a tendency to elevate public morals, they 
will have a much greater effect to deter men from the com- 
mission of crimes than the punishment of death can possibly 
have; and; when contrasted with the latter, your Committee 
do not hesitate which to prefer. Firm, but humane and kind, 
treatment will subdue that moroseness and obduracy of heart 
which cruelty and the halter, in prospect, could never effect. 
Imprisonment for life in the State prison, connected with labor 
and moral instruction, furnishes also a perpetual admonition to 
the wicked; whereas the infliction of death is short and tran- 
sient, and its effects upon such minds are pernicious. 

But some will -say, innovations upon the long-established 
usages of society are dangerous, and ought to be adopted with 
caution. It is admitted that they ought to be adopted with due 
consideration; but no truth should be rejected because it has 
never before been received, or received only in a few instances. 
Ages passed away before the great truths in the several de- 
partments of the arts and sciences, philosophy, astronomy, 
chemistry, and medicine, were discovered; and, when known, 
the prejudices of mankind have often pursued the discoverers, 
the real benefactors of men, with the most unrelenting perse- 
cution. But do we now consider them the less true or im- 
portant to mankind on that account? Surely not. We are 
not, however, left in the dark, in the labyrinth of uncertainty, 
as to the practical effects of this measure. It is affirmed as a 
matter of history that the Roman Commonwealth, by the 
Porcian law, introduced by the tribune Marcus Porcius in the 
year of the city 453, prohibited the infliction of the punish- 
ment of death upon a Roman citizen, which continued in 
force two hundred years.* '^ It was never observed," eays 
Montesquieu, '^ that this step did any manner of prejudice to 
the civil administration." 

*Prof. Upham's Manual of Peace, p. 237. 
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In an after and corrupted age, Cicero, in attempting to 
bring back Ihe Roman people to this ancient practice, said, 
^^ Far from us be the punishment of death, — ^its ministers, — 
its instruments ! Remove them, not only from the actual 
operation on our bodies, but banish them from our eyes, our 
ears, our thoughts; for not only the execution, but the appre- 
hension, the existence, the very mention of these things, is 
disgraceful to a freeman and a Roman citizen." 

If this measure did Rome no manner of injury, may not 
an American Government adopt it with impunity? Are we 
not freemen? Do we not boast of possessing Roman liberty, 
and more of being under the benign influence of the only 
true religion? Yet how long must we suffer the reproach df 
perpetuating a punishment among us, abhorrent to the people 
of Rome in her best days, and which Cicero considered ^^cftV 
gra^efuV^ in his own time? Shall we suffer ourselves to be 
tauntingly asked, Where are your Roman virtues? You boast 
of American freedom, of American liberty, and of the pure 
spirit of your ancestors 3 but where are your corresponding 
virtues? Where are the precepts of your immortal Franklin 
carried out in your practice? Do not our cheeks crimson at 
the thought? Do we not blush for the honor of the American 
name, that these things are practised in a land of liberty, in 
an asylum for the oppressed? And shall Christianity always 
be reproached, because of the sanguinary spirit of some of its 
professed followers? Shall any of its ministers continue their 
exertions to perpetuate this reproach, by advocating, by de- 
manding, the blood of unfortunate fellow-beings against the 
wishes of so large a portion of the people, and against the 
good of society? Shall mercy be deaf to justice and the cries 
of suffering humanity? Shall sensibility sleep in the lap of 
luxury? Heaven forbids it, reason and philosophy forbid it, 
the pure principles of Christianity forbid it. 

The empress Elizabeth of Russia, during "fier reign, abol- 
ished the punishment of dearth in that empire ; and the em- 
press Catherine 11, following tlie footsteps of her predecessor. 
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excluded it from the new code of laws which she introduced.*^ 
Of this nieasure^ Blackstone^ in his Commentaries on the 
Laws of England, says, ^^ Was the vast territory of all the 
Russias worse regulated under the late empress Elizabeth than 
under her more sanguinary predecessors ? Is it now, under 
Catherine II, less civilized, less social, less secure? And 
yet we are assured, that neither of these illustrious princesses 
have, throughout their whole administration, inflicted the 
penalty of death ; and the latter has, upon full persuasion 
of its being useless, nay, even pernicious, given orders for 
abolishing it entirely throughout her extensive dominions." 

The illustrious example of Leopold, Grand Duke of Tus- 
cany, by abolishing not only this sanguinary punishment, 
but the diflferent kinds of torture and other inhuman barbari- 
ties, thus moderating the rigor of penal inflictions, is the most 
conclusive. The result of this experiment was a diminution 
of crimes of every description, while it had a most beneficial 
effect in the administration of justice, and was in all its bear- 
ings the mo^t glorious for humanity. Mr. Livingston f gives 
the following almost conclusive facts on the testimony of the 
venerable Dr. Franklin, ''ihdX in Tuscany, where murder 
was not punished with death, only five had been committed 
in twenty years; while in Rome, where that punishment was 
inflicted with great pomp and parade, sixty murders were 
committed in the short space of three months in the city and 
vicinity. It is remarkable," he adds to this account, ^^that 
the manners, principles, and the religion of the inhabitants of 
Tuscany and of Rome are exactly the same. The abolition 
of death alone, as a punishment for murder, produced this 
difference in the moral character of the two nations." 

Count de Sellon, of Geneva, a gentleman of high character, 
assures us that the suppression of the punisiiment of death in 
Tuscany, under Leopold, was attended with the happiest 
effects, since crime almost entirely disg-ppeared during the 

^Livingston's Crina. Code, p. 120, and Prof. Upham^ Manual of Peace, p. 237. 
t Criminal Code, p. 130. 



24 Report on Capital Punishment 

thirty* years in which this suppression was rigorously enforced ; 
whilst it had increased in the surrounding countries^ in which 
the punishment of death was frequently inflicted, f 

By this experiment Leopold rendered a most important 
service to mankind throughout the civilized world, as well as 
to his own people, and has acquired for himself an imperish- 
able renown. Here an objection is anticipated to this experi- 
ment. If the measure was attended with such beneficial 
results, why was it not continued? Why was the punishment 
of death restored? In reply to this inquiry, your Committee 
feel authorized in saying it was restored because an enlighten- 
ed and humane sovereign was succeeded by a foreign con- 
queror.J It was known that the code of Leopold was abolished 
by the French conquest; but the policy of the conqueror has 
just been disclosed in a recent work by Louis, the brother of 
Napoleon, in which the principles of the Emperor on the subject 
in question are laid open in the following extract from the 
work, in which the author gives his reasons for declining the 
sovereignty of Tuscany, which his brother had offered him : 
" In the conference of Mantua, I asked him (the Emperor) 
whether he would permit me to govern the kingdom which 
he proposed to confide to me, entirely after my own fashion 
as far as regarded the interior, provided I left the whole 
exterior relations to him?" ^^ I understand you," replied he,^ 
^ and will answer you in the same spirit of frankness with 

which you have spoken 

The interest of I^Vance is the point to which every thing 
must tend ; codes, taxes, and conscriptions, every thing in 
your kingdom, must be to the profit of mine. Jff" I allom 
you to make Tuscany happy aud tranquil^ all travellers from 
France wotUd envy. it. ^ This, then, was the reason why this 
measure was not continued longer, because it would have 
made Tuscany happy y and have excited the envy of Prance 

* It may be well to observe that Leopold abolished the punishment of death 
fleveral years prior to his edict in November, 1786. 
t Herald of Peace, vol. ix, No. 8. J Livingston's letter, p. 31. 
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Lord Suffield, in remarking in the British Parliament, on 
the 18th July, 1834, upon the merits of Mr. Ewart's bill re- 
pealing the statutes which award the punishment of death to 
the convict who returns from transportation, or the person 
guilty of letter-stealing, &c.,- after declaring that the indirect 
but certain tendency of the punishment of death is to increase 
crime, cited the following case in proof : In Bombay, under 
the recordership of Sir James Mackintosh, capital punishments 
were suspended altogether for seven years, and the number of 
murders diminished during that period to six; whereas dur- 
ing the preceding seven years, when twelve executions took 
place, there had been eighteen convictions for murder. So 
that murders diminished to one-third the number by discon- 
tinuing the use of the scaffold. 

The statistics of crime in England and Wales clearly show 
the inefficiency of this mode of punishment in the suppression 
of crime. The uncertainty of the infliction of the punish- 
ment of death in that country is very great. The condemna- 
tions to death for twenty-one years, from 1813 to 1833, in Eng- 
land, were 23,700; of whom 933 were executed; giving 1,128 
average annual condemnations and 44 executions, and makings 
the chances to escape, after condemnation, more than twenty- 
five to one. If, in connexion with this, we take into consid- 
eration the chances to escape suspicion, and, if discovered, 
arrest and committal, and afterwards conviction, the uncer- 
tainty of the punishment will appear so great to those who are 
disposed to commit crime, as to remove nearly all apprehension 
of it, and consequently its restraint. Lord Suffield was there- 
fore right, even aside from its demoralizing effects, when he 
said that the indirect but certain tendency of this punishment 
is to increase crime; and that they might ceitainlybe expected 
to diminish in number by diminishing the severity of punish- 
ment, in order to increase its certainty. With these views, 
sustained by the statistics of crime in that country, he pro- 
nounced it unsafe to retain Capital Punishment. ^ 

The benevolent Howard, who visited the prisons through- 
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out all the kingdoms of Europe^ assures us that in Denmark 
executions are seldom known; and that a great number of 
women, for the murder of their children, were condemned !• 
the spin-houses for life; and that, since its adoption, this crime 
had been of much less frequent occurrence. 

In Pennsylvania, murder, in the first degree, is the only 
offence punishable with death; in New Hampshire, treason* 
and murder; in Massachusetts, treason, murder, arson, buig- 
lary, robbery, and rape. Yet, in the two former, crimes art 
less frequent than in the latter. 

In our own State, as appears by the returns of the Clerks 
of the Judicial Courts for the several counties, the committals 
for the crimes of rape, robbery with intent to kill, and burglary, 
since the repeal of the law in 1829, making them punishable 
with death, have diminished to five-thirteenths of the former 
number, although the wealth and population of the State has 
rapidly increased. For nearly seven years since the repeal of 
the above law in 1829, there has been in the county of Cum- 
berland only one committal for these offences, which was a 
case of burglary, and the criminal was convicted and sentenced 
to the State Prison; whereas, in the six years preceding, there 
were two committals for burglary, two for robbery, and three 
for rape, making seven cases in all; but not one was convicted 
for the offence for which he was committed, but for a different 
one, and sentenced to the State Prison, thereby saving the life of 
the criminal. So thai the number of committals, since the 
repeal of the law declaring them punishable with death, have 
diminished to one-seventh of what they previously were in that 
county. The return from the county of Washington shows a 
similiar result. Here the question naturally arises, why are so 
many criminals arraigned for one offence punishable with death, 
and found guilty of another punishable with imprisonment? 
Why are criminals arraigned under false indictments? Why is 
the great disproportion between murders and manslaughters ? 
Why are jurors so reluctant to find a verdict for a capital of- 

m 

* Treason against the State is a mere nominal offence. 
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fence ? It is because sanguinary, barbarous, and cruel pun- 
ishments are not founded in the indelible sentiments of the 
human mind. Every day's observation cannot fail to con- 
vince us, that men, in whom intellect and moml feeling pre- 
dominate, have an instinctive dread of taking human Kfe: 
hence they have conscientious scruples against convicting men 
of crimes, the punishment of which is forfeiture of life. And 
it is of frequent occurrence, that where jurors do find a verdict 
of guilty in such cases, that they recommend the criminal for 
clemency, or petition for his pardon; clearly indicating that in 
their opinion our penal code is too severe. All the jurors who 
recently found a verdict of guilty of wilful murder against 
the criminal in Penobscot county have petitioned for a com- 
mutation of the punishment of death to that of hard labor in 
the State Prison for life. And the commutation has accord- 
ingly been granted. The progress of correct views relative to 
sanguinary punishments is making such rapid strides, that 
soon it will be difficult to execute the law instituting them. 
Recently, in New York, in a capital case, forty-five persons 
excused themselves from acting as jurors, in consequence of 
their doubts of the propriety of inflicting the punishment of 
death. Is it not better, then, that the proper legislative 
authority should modify the laws so as to conform to the actuad 
wants and condition of the people, than Ib&t those who havft 
their execution and the administration of justice committed to 
their charge, should be permitted to evade and defeat their 
intended object with impunity? 

In a good government the pardoning power should be 
rarely exercised. If penal inflictions be made mild and pro- 
portioned to the nature and aggravation of offences, clemency 
and pardon will be seldom necessary. That government is 
best; which, being founded in justice, causes its laws and 
mandates to be most promptly obeyed; affording equal and 
certain protection to all its members, and speedy and sure 
correction to the disobedient. Frequent pardons are incon- 
sistent with the ends of government. Happy the nation, saya 
Beccaria, in which they will be considered dangerous] 
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It is again repeated , that promptness and certainty of pun- 
ishment are much more efficacious in the prevention of crime 
than severity. The great severity of the punishment of death 
necessarily renders its infliction uncertain, even after convic- 
tion, as has already been shown; while it is attended with the 
veiy grave objection, that if it fall upon the innocent or insane, 
an injury is done which cannot by any possibility be repaired. 
That this has been the melancholy fate of numerous innocent 
and insane persons, no intelligent man will attempt to deny. ' 

Their history would be a volume of itself, the perusal of 
which would chill the blood in our veins. Humanity shrinks 
back abashed at the thought; and we tremble as we think of 
the frailties of men, and the imperfections of human institutions. 

If any further arguments be necessary to lead to the adop- 
tion of a measure fraught with such happy consequences to 
the State, they may be found in the Constitution, which we 
are bound by the most solemn obligation to support. Article 
1, section 9, declares that ^^ sanguinary laws shall not be 
passed; all penalties and punishments shall be proportioned to 
the offence; excessive bail shall not be required, nor excessive 
fines imposed; nor cruel nor unusual punishments inflicted." 
Can language be more plain and explicit ? [t positively de- 
clares, without any reservation, or the least intimation of any 
qualification, by in^lication or otherwise, ^Uhat Sanguinary 
Laws shall not be passed; nor shall Cruel Punish- 
ments be inflicted." Sanguinary is derived from a Latin 
word which signifies blood, and is synonymous with the Latin 
sanguinarius and the French sanguinaire, both of which 
signify bloody, murderous, cruel. These are the definitions 
given by Webster, and other lexicographers; and it is in this 
sense that it is here used. If an objection be raised to this 
construction, on the ground that the law requiring the punish- 
ment of death by hanging, for certain oflTences, is not one re- 
quiring the blood of a fellow-being, it will be readily perceived 
that such an objection is unwarranted by the common use of 
language. If one man shall put to death another, whether 
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by poisoning, strangulation, or suffocation, he is said to be 
guilty of the blood of the murdered person, and is even said 
to have shed his blood, although no blood has literally been 
spilt. It is in this sense that the advocates of the punishment 
of death explain and make the practical application of the 
passage of Scripture, ^^ Whoso sheddeth man's blood, by man 
shall his blood be shed." Hence, they say, the man who has 
shed the blood of another should be hung upon the gallows; 
that is, his blood should be shed to expiate the crime. It is 
obviously true that the taking of life and the shedding of 
blood are used synonymously. In this sense, hanging a man 
with a halter till he is dead is as much a sanguinary punish- 
ment as decapitation. The law, therefore, prescribing this 
mode of punishment is a sanguinary law, and consequently 
un^nstitutional. The people, then, in instituting this go- 
vernment by their delegates in convention, have not only 
withheld this power of inflicting the punishment of death, but 
have, in the most express terms, forbidden the passage of such 
laws; and, if the Legislature shall disregard this prohibition of 
"the Constitution, it as expressly forbids their execution by the 
executive authority, when it declares that cruelj that is, inhu- 
man, barbarous punishments shall not be inflicted. 
How can legislators, having imposed upon them the responsi- 
ble duties of citizens of a free government, and the more 
solemn obligations of their official oath to support the Consti- 
tution, and to discharge faithfully the duties incumbent on 
them as such, in conformity thereto, consent for a moment to 
legislate away the lives of their fellow-citizens in contraven- 
tion not only of the supreme law of the land, but of the natu- 
ral right of the citizen ? Strongly impressed with the convic- 
tion of the truth of what has been advanced, your Committee 
indulge the pleasing anticipation that more correct views of 
criminal legislation will be adopted, and that we shall cease to 
invade the Constitution and just rights of those we represent. 
An obstacle has, however, been presented to the full con- 
summation of the wishes of your Petitioners, by the present 
Legislature, in consequence of the opinion of the Judges of 
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the Supreme Judicial Court, on the 'question propounded to 
them^ being in the affirmative, viz., If the Legislature shall 
abolish the punishment of death, will the crime of murder 
become by the Constitution a bailable offence ? There are 
evils which would arise from this construction if carried into 
practice; but they are such as the people in their primary 
assemblies are competent to remove, if the Legislature shall 
think proper to place the subject within their control. This 
will remove the principal objections to the repeal of the pres- 
ent laws prescribing the punishment of death in certain cases, 
so that no valid excuse will be left for perpetuating this in- 
fraction of the Constitution, and rights of the people. For 
ibis purpose, your Committee ask leave to report a Resolve, 
which is herewith submitted. 

TOBIAS PURRINGTON, 

Chairman. 
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New York, December 30fA, 1835. 

Dear sir: Your letter • * * did not reach me until this 
day. I had a very short time before been informed by an article 
in one of the papers, that a report of a committee of your House 
of Representatives had been made, recommending the abolition of 
capital punishment. 

Few public events could have given me the high gratification I 
derived from this intelligence; and I immediately took the liberty 
of requesting one of your Representatives in Congress to furnish 
me with a few copies of the report, intending to send them to my 
correspondents in France, Germaty, England, and other parts of 
Europe, where I know the prospect of its adoption will be hailed 
with a satisfaction equal to that with which I myself received it. 

You are perfectly right, sir, to ask for practical results, rather 
than theory, unsupported by them; but it is with great regret and 
some mortification I am obliged to say that those you naturally 
looked for from Louisiana, cannot be afforded. 

The great experiment is yet to be tried in the United States, 
and I devoutly hope (for it mingles with my religion) that the ex- 
ample may be s6t by your State; of the result, I have not the 
shadow of a doubt. Although the Legislature of Louisiana unani- 
mously adopted the plan I offered of a pecal code, of which the 
abolition of capital punishment formed the basis, yet since the 
system has been completed and laid before them, they have never 
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taken it into consideration. It hks never, it is true, been formally 
rejected, but I have long since despaired of its adoption there; 
and it would be a curious circumstance that two States, occupying 
the opposite extremes of the Union, should have credit, the one 
of promulgating and sanctioning the theory; and the other the in- 
finitely greater honor of practically proving the utility of the 
system. 

Although the success of the measure in practice would be a 
strong reason for its adoption, yet it must occur to you that the 
want of it ou^ht not to be a fatal objection. If the experiment 
had been tried and had failed, or had been attended with injurious 
consequences in the multiplication of the crimes to which it had been 
applied, we ought to be deterred from adopting it, unless we could 
reasonably attribute its failure to circumstances which we could 
control, or which do not apply to our situation. But when reason 
and humanity teach us that a practice, although of long continu- 
ance, is wrong; when we find it ineffectual to attain the object we 
have in view; when we can foresee no very imminent danger from 
its abolition; and, above all, when we have the power, on the first 
appearance of danger, to retrace our steps : then, it appears to- 
me, that we should not wait for experiment, but boldly to make 
it ; hesitation under such circumstances would stand in the way 
6{ all improvement. But we are not without experience on this 
subject, both foreign and domestic. In all the States, many crimes 
formerly punished with death now incur a milder penalty ; yet 
in none have those crimes increased in a ratio equal to the increase 
of wealth and population ; while murder, almost the only crime 
punished capitally, increased in a frightful degree. All my endeav- 
ors to procure statistical returns of convictions, commitments, and 
executions, (and I have made many,) have been ineffectual ; but 
any one who reads the papers must be struck with the daily detail 
of ferocious homicides which meet his eye in every column; and 
every man who reflects will compare these with the comparatively 
few number of executions, and will naturally ask why so many of 
these offenders have escaped punishment ; the answer is, that 
the nature of the punishment secures impunity ; many jurors 
have scruples which prevent their agency in the infliction of 
death ; under any circumstances, all will require the fullest proof, 
and tremble to think that, even that which they may consider 
such, has led to the conviction of the innocent. But, although 
the abolition of capital punishment has been tried in the United 
States only on inferior crimes, yet in other countries it has been 
made general as to all ; under the despotism of Egypt and the 
Greek empire, for 250 years in Republican Rome, in Russia 
under Elizabeth, and with complete success in our own day in 
Tuscany — for this I refer you to the introductory report to my 
penal code, pages 34 and 130. The striking fact is there recorded, 
that only five instances of murder occurred in twenty-five years 
in Tuscany, where it was not punished with death; while in a 
single year, in the more populous city of Rome, twelve times 
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that number of the same criiyie was committed, although the 
penalty was the forfeiture of life. 

I refer to the case of Tuscany, not only because it is a striking 
one, but be(:ause, by a singular coincideilce, while I am writing 
this letter, I have casually received the means of giving a 
conclusive answer to an objection which may be' made to this 
almost conclusive example. Why, it may be asked, if the 
abolition in Tuscany was attended with such beneficial results, 
why was it not continued ? Why was the punishment of death 
restored? It was restored because an enlightened and humane 
sovereign was succeeded by a foreign conqueror. It waa 
known that the code of Leopold was abolished by the French 
conquest, but the policy of the conqueror has just been disclosed. 
A late paper, printed in Paris, has just been sent to me. It con- 
tains the review of a work lately published by Louis, the brother 
of Napoleon, in which the principles of the Emperor on the sub- 
ject in question are laid open in the following extract from the 
work, in which the author gives his reasons for declining the 
sovereignty of Tuscany, which his brother had offered him : 

** In the conference at Mantua, I asked him (the Emperor) whether he would 
permit me to govern the kingdom, which he proposed to confide to me, entirely 
after my own fashion, as far as regarded the interior, provided I left the whole 
exterior relations to him ? I understand you, replied he, and will answer yom 
in the same spirit of frankness with which you have spoken. In the interior, as 
in the exterior, all belonging to me must follow my orders. You wish to act the 
Medicis at Florence ! No ! this canjiot be ! You, in my place, would act pre- 
cisely as I do now. The interest of France is the point to which every thing 
must tend — codest taxes, and conscriptions— every thing in your kingdom must 
be to the profit of mine. If I allowed you to make Tuscany happy and tranquil, 
all travellers from France would envy it." 

Thus we see that the great experiment of Leopold was givea 
up when it had h^d the result the most glorious for humanity, 
because it would have made Tuscany happy, and excite the envy 
of France. 

I regret exceedingly, sir, that I am obliged, by the delay in 
receiving your letter, and the near approach of your legislative 
session, to send you this hurried and imperfect answer to your 
letter. The subject is one in which my earnest wishes are so 
much engaged that I consider the omission of any argument that 
might, by possibility, have weight, as greatly to be regretted. 

Copies of my penal code were sent to your Senators, and to 
the Governor of your State. I presume they may be referred to, 
and I entreat your serious consideration of the arguments con- 
tained in the introductory reports on this subject, at pages 22 and 
114, and those which follow. I do this from no silly pride of 
authorship, but from a deep conviction, strengthened by every 
reflection since they were written, that they are founded in truth, 
religion, and humanity. 

I am, sir, very respectfully, your most ob't serv't, 

EDWARD LIVINGSTON. 

T. PURRINGTON, 

Member of the Senate, Brunswick, Maine, 
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CASE OF WM. H. WELLS. 

To Millard Fillmore ^ 

President of the United States: 

Sir: A man, by the name of Wells, is now confined in the 
prison of this District, under sentence of death for murder; 
and the time for his execution is understood to be near at hand, 
unless arrested by Executive clemency, in the exercise of the 
pardoning power vested in the President of the United States 
by the Constitution and laws. 

In the opinion of Attorney General Wirt, in Bansman's case, 
dated Jan. 4th, 1820, the President of the United States has 
the power to commijte the punishment of death for a milder 
one; and, in this opinion, Attorney General Mason concurs, 
in two opinions given by himself, one on the 18th of Sept., 
and the other on the 16th of October, 1845. It is, therefore, 
believed that the President of the United States can lawfully 
commute the punishment of death to imprisonment and labor, 
during the natural life of the criminal; and if so, a portion of 
the community, at least, are very desirous that the President 
should so exercise his constitutional powers, if he shall be able 
to reconcile it to his own sense of duty. 

Some of the reasons for this are: 

1 . < We hold these truths to be self-evident, that all mbn are 
created equal; that they are endowed by their Creator with 
certain unalienable rights; that among these are life, liberty, 
and the pursuit of happiness; that to secure these rights, gov- 
ernments are instituted among men, deriving their just powers 
from the consent of the governed.' — Dec, of Ind, in Cong., 
July 4, 1776. 



u... 



34 'On Capital Puniskmefit. 

Life is the gift of God to the individual; it is his being, and 
cannot be surrendered, alienated, or parted with. A man can- 
not rightfully commit suicide, for the reason that he has no 
power over his life. It is, therefore, inviolable. Hence the 
xommandment — ^Thou shalt not kill.' 

From thiS; it is evident, the Government cannot acquire a 
right to take the life of an individual on the ground of sur- 
render or transfer. Human life can, rightfully, be taken by 
government or an individual, only when there is an absolute 
neces^ty for it. All men have the right of self-defence by 
the natural law; and, if absolutely necessary, to take the life 
of an enemy to preserve our own, we are justified by the ne- 
cessity of the case. But, having overcome our enemy, and 
bound or confined him securely, we should not be justified, in 
the opinion of any civilized community, in taking his life, 
because the necessity which justified the other case, is absent 
in this. The law of nations does not justify a conqueror in 
shooting his prisoners of war. Such an outrage would be 
regarded as murder. Absolute necessity is the only justifica- 
tion for taking the life of a human being ; and, fortunately, 
such a necessity never exists ia the civil administration of the 
government after the arrest and imprisonment of the criminal. 

The declaration of that august assembly, the American 
Congress, on the 4th July, 1776, that all men have an equal 
and unalienable right of life, was an authoritative announce- 
ment to the world of a great and a sublime truth, which, when 
it shall be received and acted upon in practice by governments, 
will regenerate the morals of the world. The inviolability of 
human life is a sublime conception, which lies at the very 
foundation of human prepress, capable, as it shall be impressed 
on the mind, of inspiring with new hopes, and higher and 
holier sentiments of morality and religion, earth's down-trodden 
millions ; for it will effect more, by its practical teachings, in 
restraining men from the commission of crime, than all the 
tortures and executions ever devised by the wit of man. These 
excite the fears and dread of men; but they nurse deep within 
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the soul the same estimate of human life^ the same kind of 
morality^ the same hatred and revenge^ as those which lead to 
their adoption and enforcement. 

2. The only proper objects of punishments are protection 
of society, prevention of crime, reparation of injuries, and 
reformation of the criminal. 

Protection of Society. — In point of fact, no necessity ex- 
ists in the civil administration of the Government, for taking 
the life of the criminal when he is safely confined in prison; 
for the community is as eflfectualiy protected from any further 
aggressions, in this case, as it would be by his execution. 
Every reasonable man assents to this. If, therefore, society 
receives all the protection by imprisonment it can receive by 
Capital Punishment, there certainly can be no necessity for 
taking life on this account. 

Prevention of Crime. — It has been held that the criminal 
forfeits his life by his crime, and that society has a right to the 
benefit the example of punishing him capitally will afford in 
deterring others from committing like offences. It has been 

(und that the effect of punishing capitally is not to lessen 
trime, as a general result,* but the reverse seems to be nearer 

le truth, as far as can be judged. It is believed, from nume- 
rous facts, careful observations and inquiry, that the ,^xample 
which has been claimed for the benefit of society is in the 
highest degree demoiaiUging; and hence, instead of affording 
protection to .society, it endangers its safety, although the exe- 
cutions may be private; for, even in this case,^very body 
knows when a man is to be hung, and the fact becomes fa- 
miliar to all minds, producing strong impressions, according to 
the state of mind and character of individuals. Some are 
filled with horror at the idea of hanging a man under any 
circumstances. Soi»e-se«4nit^ witli. much apprehension, an 
example of taking the life of a human being, possibly inno- 
cent. Others are moved in an opposite direction; all the 
feelings of sacredness attached to human life are removed; 
they become callous and indifferent, and, in some unfortunate 
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caseSj I doubt not, may become impressed with the idea of 
taking life themselves. The Government assumes a heavy 
Iresponsibility, when it exhibits these convincing examples that, 
the life of man is not regarded as inviolable; for, in so doings 
|t becomes the schoolmaster to lead some to the commission of 
the highest and most revolting crimes, who will perceive but 
little difference whether a man is killed by the hangman of 
the law, or by the lawless highwayman. 
I Certainty of punishment is more effectual in the prevention 
pf crime than severity. The history of crime teaches an im- 
portant lesson upon these points, which ought to be regarded. 
Reparatiofifor injuries, — This, no doubt, is a proper object 
of punishment, when it can be done; but, where the injury 
consists in taking the life of another, restitution cannot be 
made, and punishing capitally effects nothing in this respect. 
'^ 2^ Reformation of the Criminal, — The ends to be obtained 
by punishment should be sought for in the reformation, rather 
than in the extermination, of mankind. Punishment, philo- 
sophically considered, is a benevolent institution, and regards 
not only the rights of society, but also those of the individual, 
which, in a good government, should never be lost sight of, 
because of his weakness or inability to maintain them. Re- 
formation is the good which society owes to the criminal when 
it can be effected. Punishment should therefore be so gradu- 
ated and ministered as to favor, in a reasonable manner, his 
moral improvement, while it effectually protects society. If 
reasonable efforts at reformation be a duty which society owes 
to the criminal, capital punishment is certainly incompatible 
with its due performance; for generally there is not time to 
establish 4n the mind moral principles, and a just appreciation 
of them, even should the condemned man go earnestly about 
it. The prisoner, in the present instance, it is said, shows na 
signs of penitence, and seems indifferent to his fate. To him,, 
then, there is no space for repentance and reformation. It is, 
therefore, in view of the whole case, earnestly hoped that the 
clemency of the President will be exercised to stay his execu- 
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tioQ^ by commuting the sentence of death to imprisonment 
for life at hard labor. 

Much dehcacy has been felt in addressing the President on 
a subject involving the manner in which he ought to discharge 
his official duty in the present case; but, understanding that 
the President is willing to receive written communications on 
the subject, the foregoing remarks are submitted with great 
deference, hoping that it will not be regarded as presumptuous, 
or an unwarrantable interference. 

With great esteem, I am, sir, most respectfully, your very 

obedient servant 

T. PURRINGTON. 

Washington city, D. C, April 20, 1852. 



To his excellency Millard Fillmore^ President of- the United States. 

Sir: We, whose names are hereto appended, ministers of 
the Gospel, spend our lives in asking God, through our Lord 
Jesus Christ, to pardon men^ lost in sin and condemned to 
DEATH by his holy and righteous law. We have often re- 
joiced to have these requests granted; and have had much 
occasion to bless God in the evidences furnished of that par- 
don, in a life devoted to truth and religion. 

We come now to a fellow-man. We are all sinners. We 
united in fervent prayer before we came to your Excellency; 
and, being here, we ask for a commutation of the sentence 
of death under which Williams Wells will be executed to-mor- 
row, unless our honored Chief Magistrate interpose the Exec- 
utive clemency. 

The acquaintance the last two signers have with Wells has 
been made by his condemnation. The first two of us have never 
«een him. Indeed, being a marine, he was an isolated man. 
But, having examined the testimony, and conscientiously be- 
lieving that this is not a case of murder with malice afore- 
thought, we respectfully ask the commutation^ and are persuad- 
^ that the best interests of our community will be most effectu- 
ally subserved by the confinement of Wells in the Penitentiary. 



38 On Capital Punishment. 

i 

There may have been, at the time of the trial, some desire 
to have Wells hanged; but we beg to assure the President, 
that that desire is now in comparatively few breasts, and that 
a commutation would be hailed with gratitude by the virtuous 
and the good. 

We have admired the ^rmness with which our honored 
Chief Magistrate has administered the laws in very difficult 
and trying cases. ^Piat Jicstitia mat codum.^ In such a 
case as this, the President will honor both his mind and heart 
in extending favor. Truth is never so beautiful as when 
blended with mercy, nor firmness as when gilded with com- 
passion. 

In addition to the petition presented by General Henderson 
and the officers of the Marine Corps, and that handed in by 
ourselves yesterday, we now respectfully present the accom- 
panying.* 

The Redeemer of men authorizes earnestness and impor- 
tunity when we come before him for pardon and the favors of 
grace 3 and w,e are very certain that the President will appreci- 
ate our motives and efforts in behalf of a poor, miserable, 
wretched fellow-sinner, condemned to death. 

We have prayed that God may lead you to decide aright; 

and we can say, not as an empty form, but with all our hearts, 

^and we will ever pray' for the blessing of our covenant God^ 

as-in duty bound." 

JOHN C. SMITH, 
Pastor of Fourth Presbyterian Church. 

WM. HAMILTON, 
Pastor of McKendree {M. E.) Chapel. 

LEO. ROSSER, 

Pastor of M. E. Church South. 

W. HODGES, 

Rector of Christ Church. 

Washington city, April 22, 1852. 

Note. — ^The President commuted the sentence of Wells to imprisonment for 
life. 
*The affidavit of Hughes, made on the 2Ist instant, at our request 
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OBLIGATIONS OP SOCIETY. 

The following sentiments constitute a portion of the re- 
marks made by the Rev. Dr. Fuller^ at the late commence- 
ment at Harvard: 

I have listened with deep interest to your venerable Chief 
Justice^ as he spoke of the importance of a faithful administra- 
tion of the law. After all^ however^ let me be pardoned for 
saying; that we owe to our fellow-men a higher duty t|j^an a 
faithful administration of the law. The noblest use of educa- 
tion is not to make legislators^ and lawyers^ and judges. 
Thes e are for the punishm ent of evil doers. . Our ^ rst duty is 
/ not to punish crime, but to prevehfiL 

Sonie one has remarked that ^^ the worst use you can put 
a man to^ is to hang him ; and governments have too long 
fieemed to consider this as a great part of their mission. What 
is the melancholy fact as to civil governments? The fact is 
this : They take but little pains to reach and educate the 
hearty from which are the issues of life. They leave the pas- 
sions to strerigthen and mature^ and seek only to punish their 
outbreaks. They satisfy themselves with passing severe enact- 
ments ; scowling upon the victims of a depravity which they 
have never sought to retrench ; and consigning them to the 
jail, the penitentiary, the gallows. 

Society owes to the citizen a higher duty than all this. To 
repress the principles of evil, to inbreed and cherish right feel- 
ings and noble purposes, this should be the great business of 
society. Th^ laws cannot be too faithfully enforced ; better 
no laws, than laws which are violated with impunity. But 
still, I repeat it, the first duty of society is not to punish, it is 
to prevent crime. This is real charity. True benevolence is 
not to shut up people in dungeons, but to shut people out of 
them. He is the Christian philanthropist, who thus wars 
against the prison and the gibbet, who corrects public opinion, 
and elevates public character, by teaching men that knowledge 
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is better than ignorance 5 temperance than intemperance ; vir- 
tue than vice. 

If ever this blessed influence is to go forth upon society, our 
Alma Mater looks to us, and expects each of us to do his duty. 

But we are not only members of society — we are members 
of American Society — and what sacred trusts and duties and 
responsibilities are folded up in this relation ! 

In the^r^^ place, upon whom are we to depend for the pre- 
servation of our civil and political liberties, if the educated 
classes prove faithless to their charge ? There are two ways 
in which ignorance prepares a land for subjugation and tyran- 
ny. It begets and fosters some superstitious idolatry of a hero. 
Examine the history of despotism, an J you will find that it has 
ever been based upon the worship of some mortal, who, him- 
self the slave of his own passions, has succeeded in dazzling 
and deluding the multitude, and in^iring the popular mkid 
with superstitious awe and adoration. This idolatry is so ab* 
surd that it cannot long continue, except where gross ignorance 
prevails. Education and knowledge will unmask the im- 
postor, and dispel the illusion. 

The other effect of ignorance is to keep one class in such a 
state of d^adation and dependence, that they are easily forc- 
ed into submission, and trodden down. There is but one safe- 
guard against this deplorable evil. It is the diffusion of know- 
ledge. Creation began with light ; and it is idle to suppose 
that any people will maintain, or understand, or be capable of 
real freedom, unless the educated class meet the high obliga- 
tion which rests upon them to spread intelligence and intellec- 
tual improvement throughout the community. 

^F ^F ^F tP ^F 'SP 

The direst curse of tyranny is not upon our bodies, nor our 
fortunes. It is within. It is upon the mind that the blight 
works. Nor is there any liberty worthy of the name, where 
the soul, the intellect, is not left free. 
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PROGRESS OP THE CAUSE. 

STATE OP MAINE. 

In the early part of 1837, the legislature of this State passed 
a laW; which has had the practical effect of entirely abolishing 
capital punishment within her jurisdiction. 

Governor Dana^ in his communication to the Executive 
Council, February 7, 1849, in speaking of "the law of the 
Revised Statutes" on this subject, says, "this law is nearly a 
transcript of the law passed in A. D. 1837. For some years 
previous to the passage of the law of 1837, a very general effort 
was made for the abolition of capital punishment, by argu- 
ments presented and appeab made through the press, by the 
presentation of petitions, and by discussions in the legislature. 
The agitation finally resulted in the passage of the law of 
1837, which was clahned as having accomplished the*object by 
Btaking the issuing a warrant for an execution a mere discre- 
tionary act, instead of imperative, as under former laws. 
After the passage of this law the efforts of the advocates of the 
abolition of capital punishment ceased, and the public mind, 
with but slight indications of dissent, concurred in their con- 
struction — ^that the duty was no longer imperative on the Ex- 
ecutive to order an execution; and, in their opinion, (though 
with less unanimity,) that the discretionary power should never 
be exercised." 

The law of the Revised Statutes is as follows: 

Chapter 154, sec. 2. "Whoever shall commit murder, with 
express malice aforethought, or in perpetrating, or attempting 
to perpetrate, any crime, punishable with death, or imprison- 
ment in the State prison for life, or for an unlimited term of 
years, shall be deemed guilty of murder in the first degree, 
and shall be punished with death." 

Chap. 168, sec. 8. "When any person shall be convicted 
of any crime punishable with death, and sentenced to suffer 
such punishment, he shall, at the same time, be sentenced to 
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hard labor in the State prison until such punishment of death 
shall be inflicted. 

^^Sec. 9. And no person^ so sentenced and imprisoned^ shall 
be executed in pursuance of such sentence within one year 
from the day such sentence of death was passed^ nor until the 
whole record of such proceedings or cas6 shall be certified by 
the clerk of said courts under the seal thereof^ to the supreme 
executive authority of the State, nor until a warrant shall be 
issued by said executive authority under the great seal of the 
State^ directed to the sheriff of the county wherein the State 
prison shall be situated, commanding the sheriff to cause the 
said sentence of death to be carried into execution." 

Governor Dana, in his annual message to the legislature of 
the State, dated Council Chamber, May 14, 1849, used the 
following language: 

^^1n my annual message to the l^islature of 1848, 1 alluded 
to the general impression upon the public mind, that capital 
punishment was practically abolished, by making the duty of 
ordering an execution a mere discretionary one; and to the 
impropriety of enforcing the death penalty while such an im- 
pression existed! The just inference ^ from the inaction of 
the legislature upon these suggestions y isy that it did not de* 
sire its enforcement.^^ 

Capital punishment has, therefore, to all intents and pur- 
poses, been practically abolished in Maine for more than fifteen 
years, in accordance with the sentiments of the people and 
legislature, neither of which have shown any signs of dissatis-. 
faction to its practical operation. In fact there has not been 
an execution in the State for more than seventeen years; yet 
during this period the rights of persons and property have been 
as secure, and the peace and good neighborhood of the people 
as great, as at any former time> notwithstanding the great in- 
crease of wealth and population. The example of her people, 
in this respect, and in the cause of temperance, is worthy of 
all praise, and has exerted a powerful influence on the neigh- 
boring States. In these respects the people and Government 
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have proved true to the motto of the State^ and I am proud to 
claim her as ^^my own native land." God bless her! and 
speed her in every good word and work. 



STATE OP MICHIGAN. 

Office of the Secretary op State, 

Lansing y Mich.y March 5^ 1851. 
Sir: In reply to your communication of the 5th ultimo, I 
submit the following answers to the questions therein pro- 
pounded: 

1st question. How long since capital punishment was abol- 
ished in your State? 

Answer. It was abolished in the session of 1846, which took 
effect the first day of March, 1847. 

2d question. How many convictions of murder have occurred 
since the death-penalty was abolished? 
Answer. In 1847, 1 for manslaughter. 

In 1848> 4 for murder in the first degree. 
In 1848, 1 for murder in the second degree. 
In 1849, 1 for murder in the first degree. 
In 1849, 2 for murder in the second degree. 
In 1850, no conviction for murder or manslaughter. 
The foregoing data was taken from the official report of the 
State Prison Agent, on file in this office. 

3d question. Have you any evidence that the persons so 
convicted were in anywise influenced by the present provisions 
of your laws? 

Answer. I have none on file. I will add, however, that I 
am assured by the present attorney general of our State, who, 
as prosecuting attorney for the county of Wayne, prosecuted ta 
conviction four of the cases named in the foregoing list for the 
years 1848 and 1849, (three of them for murder in the first 
degree, and one in the second,) that three of them, viz., An- 
derson, Marsh, and Radermacher, it was clearly shown at the 
time, were not aware of the change in the penalty when they 



44 . On Capital Punishment. 

<;ominitted their crimes; and it was highly improbable that the 
other (Bellington) knew that the death-penalty had been abol- 
ished. Of the other cases reported^ I have no means of ascer- 
taining whether they were or were not owing to the change 
referred to in our laws. 

4th question. Has the crime of murder, in your opinion, in- 
creased since the law was changed, in consequence of said 
•change? 

Answer. My own opinion is, that it has not. It may, how- 
ever, be proper to add, that upon this point conflicting opinions 
are entertained by many of our citizens. I have, therefore, 
collected some statistics bearing upon the question. I had 
hoped to obtain some statistics which were collected by a mem- 
ber of our State Senate, when this subject was under discussion 
in that body, in 1846; but, in reply to my communication, he 
informs me that he did not preserve them. The only sources 
within my reach, from which I can collect any data bearing 
on this question, are the annual official reports of the attorney 
general, which embrace the reports of the prosecuting attorneys 
of the several counties, and the reports of the agents of the 
State Prison. The latter gives a list of the convicts received 
during the year, and the crimes for which they are imprisoned; 
the former gives the number of indictments found, and the 
crime allied, so far as reports have been received from the 
prosecuting officers of their respective counties, but does not 
give the number of convictions. I have no means of ascer- 
taining the number of convictions for murder previous to the 
year 1847. I have appended a comparative table, exhibituig 
the number of indictments found during the years 1 841 to 1860, 
inclusive, in all those cases where killing was the crime. I 
am inclined to think this table full as reliable for the purpose 
designed, as would be any data showing the number of con- 
victions for the same term of years. 

The number of indictments will show very nearly the num- 
ber of homicides committed ; while the number of convictions 
may, and probably were, very much less than the number of 
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actual murders committed. The table shows that from 1841 • 
to 1846; inclusive; the number of indictnoents for murder wa& 
16; manslaughter; 1 ; accessaries, 2; assault with intent ta. 
kill; 63. Prom 1847 to 1860, inclusive; the number of in- 
dictments for murder; was 14 ; manslaughter; 3 ; assault with 
intent to kill; 40. From careful examination; I find the popu- 
lation of the counties failing to make reports to the Attorney 
General; for the first six years named; to average 20^'^ per 
cent, of the whole population Of the State ; and for the last 
four years the average is 19^^^^ per cent.; making the difierence 
of no practical importance. So the table may be considered a 
fair expose for those years. Making due allowance for the in- 
crease of population; I think the aggregate results of the first . 
six years may be fairly compared with those of the last four 
years; and a balance struck in order to test the effect thus far 
of the abolition of the death penalty upon that class of crime 
in our State. A closer scrutiny, however, developes the fol- 
lowing results : During the first six yearS; there waS; upon the 
average; one indictment found for murder each year to every 
70;600 of the population. For the last four yearS; the aver- 
age is one indictment annually for every 76;200. The whole 
number of indictments of the several classes of crimes enume- 
rated in the table for the first six yearS; is 82 ; which is an 
average of one indictment annually to every 13;959 inhabi- 
tants. For the last four yearS; the whole number of indict- 
ments is 57 ; which is an average of one to every 18;481 in- 
habitants. In making these estimates; 1 have taken as a basis 
the census of 1840 for the first four years ; the census of 1846 
for the next five years ; and that of 1850 for the last; deduct- 
ing therefrom, of course, the per cent, of population not re- 
porting. 

While I have the fullest confidence that further experience 
will only serve to demonstrate the utility of our present lawS; 
I am not unaware that no great reliance can be placed upon, 
or any very conclusive argument drawn from, statistics of this 
character; running through so brief a period of time. All that 



